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move after the decision or report for
reconsideration, for rehearing, or to re-
open the record, but no such motion
shall stay the time for filing a request
for review of a decision or exceptions
to a report. No motion for reconsider-
ation, for rehearing, or to reopen the
record will be entertained by the Board
or by any regional director with re-
spect to any matter which could have
been but was not raised pursuant to
any other section of these rules: Pro-
vided, however, That the regional direc-
tor may treat a request for review of a
decision or exceptions to a report as a
motion for reconsideration. A motion
for reconsideration shall state with
particularity the material error
claimed and with respect to any find-
ing of material fact shall specify the
page of the record relied on for the mo-
tion. A motion for rehearing or to re-
open the record shall specify briefly
the error alleged to require a rehearing
or hearing de novo, the prejudice to the
movant alleged to result from such
error, the additional evidence sought
to be adduced, why it was not pre-
sented previously, and what result it
would require if adduced and credited.
Only newly discovered evidence—evi-
dence which has become available only
since the close of the hearing—or evi-
dence which the regional director or
the Board believes should have been
taken at the hearing will be taken at
any further hearing.

(2) Any motion for reconsideration or
for rehearing pursuant to this para-
graph shall be filed within 14 days, or
such further period as may be allowed,
after the service of the decision or re-
port. Any request for an extension of
time to file such a motion shall be
served promptly on the other parties. A
motion to reopen the record shall be
filed promptly on discovery of the evi-
dence sought to be adduced.

(3) The filing and pendency of a mo-
tion under this provision shall not un-
less so ordered operate to stay the ef-
fectiveness of any action taken or di-
rected to be taken, except that, if the
motion states with particularity that
the granting thereof will affect the eli-
gibility to vote of specific employees,
the ballots of such employees shall be
challenged and impounded in any elec-
tion conducted while such motion is

pending. A motion for reconsideration,
for rehearing, or to reopen the record
need not be filed to exhaust adminis-
trative remedies.

[26 FR 3888, May 4, 1961, as amended at 36 FR
9133, May 20, 1971; 47 FR 40771, Sept. 15, 1982;
57 FR 12876, Apr. 14, 1992]

§ 102.66 Introduction of evidence:
rights of parties at hearing; subpoe-
nas.

(a) Any party shall have the right to
appear at any hearing in person, by
counsel, or by other representative,
and any party and the hearing officer
shall have power to call, examine, and
cross-examine witnesses and to intro-
duce into the record documentary and
other evidence. Witnesses shall be ex-
amined orally under oath. The rules of
evidence prevailing in courts of law or
equity shall not be controlling. Stipu-
lations of fact may be introduced in
evidence with respect to any issue.

(b) Any objection with respect to the
conduct of the hearing, including any
objection to the introduction of evi-
dence, may be stated orally or in writ-
ing, accompanied by a short statement
of the grounds of such objection, and
included in the record. No such objec-
tion shall be deemed waived by further
participation in the hearing.

(c) The Board, or any Member there-
of, shall, on the written application of
any party, forthwith issue subpoenas
requiring the attendance and testi-
mony of witnesses and the production
of any evidence, including books,
records, correspondence, or documents,
in their possession or under their con-
trol. The Executive Secretary shall
have the authority to sign and issue
any such subpoenas on behalf of the
Board or any Member thereof. Any
party may file applications for subpoe-
nas in writing with the Regional Direc-
tor if made prior to hearing, or with
the hearing officer if made at the hear-
ing. Applications for subpoenas may be
made ex parte. The Regional Director
or the hearing officer, as the case may
be, shall forthwith grant the subpoenas
requested. Any person served with a
subpoena, whether ad testificandum or
duces tecum, if he or she does not in-
tend to comply with the subpoena,
shall, within 5 days after the date of
service of the subpoena, petition in
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writing to revoke the subpoena. The
date of service for purposes of comput-
ing the time for filing a petition to re-
voke shall be the date the subpoena is
received. Such petition shall be filed
with the regional director who may ei-
ther rules upon it or refer it for ruling
to the hearing officer: Provided, how-
ever, That if the evidence called for is
to be produced at a hearing and the
hearing has opened, the petition to re-
voke shall be filed with the hearing of-
ficer. Notice of the filing of petitions
to revoke shall be promptly given by
the regional director or hearing officer,
as the case may be, to the party at
whose request the subpoena was issued.
The regional director or the hearing of-
ficer, as the case may be, shall revoke
the subpoena if, in his opinion, the evi-
dence whose production is required
does not relate to any matter under in-
vestigation or in question in the pro-
ceedings or the subpoena does not de-
scribe with sufficient particularity the
evidence whose production is required,
or if for any other reason sufficient in
law the subpoena is otherwise invalid.
The regional director or the hearing of-
ficer, as the case may be, shall make a
simple statement of procedural or
other grounds for his ruling. The peti-
tion to revoke, any answer filed there-
to, and any ruling thereon shall not be-
come part of the record except upon
the request of the party aggrieved by
the ruling. Persons compelled to sub-
mit data or evidence are entitled to re-
tain or, on payment of lawfully pre-
scribed costs, to procure copies or tran-
scripts of the data or evidence submit-
ted by them.

(d) Any party shall be entitled, upon
request, to a reasonable period at the
close of the hearing for oral argument,
which shall be included in the steno-
graphic report of the hearing.

(e) The hearing officer may submit
an analysis of the record to the re-
gional director or the Board but he
shall make no recommendations.

(f) Witness fees and mileage shall be
paid by the party at whose instance the
witness appears.

[26 FR 3888, May 4, 1961, as amended at 61 FR
65331, Dec. 12, 1996; 62 FR 9932, Mar. 5, 1997]

§ 102.67 Proceedings before the re-
gional director; further hearing;
briefs; action by the regional direc-
tor; appeals from action by the re-
gional director; statement in oppo-
sition to appeal; transfer of case to
the Board; proceedings before the
Board; Board action.

(a) The regional director may pro-
ceed, either forthwith upon the record
or after oral argument, the submission
of briefs, or further hearing, as he may
deem proper, to determine the unit ap-
propriate for the purpose of collective
bargaining, to determine whether a
question concerning representation ex-
ists, and to direct an election, dismiss
the petition, or make other disposition
of the matter. Any party desiring to
submit a brief to the regional director
shall file the original and one copy
thereof, which may be a typed carbon
copy, within 7 days after the close of
the hearing: Provided, however, That
prior to the close of the hearing and for
good cause the hearing officer may
grant an extension of time not to ex-
ceed an additional 14 days. Copies of
the brief shall be served on all other
parties to the proceeding and a state-
ment of such service shall be filed with
the regional director together with the
brief. No reply brief may be filed ex-
cept upon special leave of the regional
director.

(b) A decision by the regional direc-
tor upon the record shall set forth his
findings, conclusions, and order or di-
rection. The decision of the regional di-
rector shall be final: Provided, however,
That within 14 days after service there-
of any party may file a request for re-
view with the Board in Washington,
DC. The regional director shall sched-
ule and conduct any election directed
by the decision notwithstanding that a
request for review has been filed with
or granted by the Board. The filing of
such a request shall not, unless other-
wise ordered by the Board, operate as a
stay of the election or any action
taken or directed by the regional direc-
tor: Provided, however, That if a pend-
ing request for review has not been
ruled upon or has been granted ballots
whose validity might be affected by the
final Board decision shall be segregated
in an appropriate manner, and all bal-
lots shall be impounded and remain un-
opened pending such decision.
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